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IN THE SUPREME COURT OF THE STATE OF UTAH
MICHAEL M. SWEAT,
Plaintiff/Respondent,
Case No. 860155

vs.
RAYMOND J. EVES,
Defendant/Appellant.

BRIEF OF RESPONDENT

I.

STATEMENT OF FACTS
For purposes of this appeal, the Respondent supplements

the facts of the Appellant and relies upon the facts found by the
trial court as set forth in the Memorandum Decision and Findings
of Fact and Conclusions of Law, both of which are attached as
exhibits to this brief.
In February of 1980, Plaintiff as buyer
entered a Uniform Real Estate Contract for the
sale of a building lot. As part of the
transaction, Plaintiff transferred a mobile
home with a value of $2,800.00 to the
Defendant as a down payment on the property in
question.
Memorandum Decision page 1,
Findings of Fact No.
The purported seller was Raymond J. Eves
Co., Inc., but the contract was signed by
Raymond J. Eves personally, as was the
preliminary earnest money agreement.
Findings of Fact No. 7.

Raymond J. Eves Co., Inc. received
performance by the Respondent until Raymond J.
Eves Co., Inc. breached the contract.
Findings of Fact No. 4.
As a result of the contract having been
breached by Raymond J. Eves Co., Inc.,
Plaintiff incurred a net loss of $2,800.00,
representing the difference between the value
of Plaintiff's performance and the credit
received by Plaintiff toward the purchase of a
house.
Findings of Fact No. 6.
The building lot contracted for was never
conveyed to the Plaintiff.
Findings of Fact No. 3.
II.

SUMMARY OF ARGUMENT
Unjust enrichment occurs whenever a person has and

retains money or benefits which in justice and equity belong to
another.
The Defendant retained a mobile home with a value of
$2,800.00.

That benefit should belong to the Plaintiff, because

Raymond J. Eves Co., Inc. failed to convey the contracted for
building lot.

In addition, when the smoke cleared, Raymond J.

Eves Co., Inc. was left with performance by the Respondent, the
Respondent lost the mobile home valued at $2,800.00.

The

Appellant wrongfully obtained a mobile home at a value of
$2,800.00 and Plaintiff was damaged in the sum of $2,800.00.
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Findings of Fact N o , 6.
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Raymond J. Eves C o . ,

F i n d i n g s o f Fact N o . -1 .,

the Appellant received the $2,800.00 mobile home.

The rightful

owner of the $2,800.00 mobile home is not the Appellant.

The

rightful owner of the $2,800.00 mobile home is not Raymond J. Eves
Co., Inc., because Raymond J. Eves Co., Inc. breached the Uniform
Real Estate Contract entered into by the Respondent as buyer and
Raymond J. Eves Co., Inc. as seller.

Therefore, the value of the

mobile home should be paid to the Respondent.
POINT TWO:

THE TRIAL COURT JUDGMENT OF $2,800.00 MAY
BE UPHELD ON A BREACH OF CONTRACT THEORY.

The Court found that although the Uniform Real Estate
Contract purported to be a contract between Raymond J. Eves Co.,
Inc. and the Respondent, the contract was personally signed by the
Appellant, as was the earnest money agreement.

The Court also

found that the contracted for lot was not conveyed to the
Respondent.

The Court also found, as a result of the contract

having been breached, Plaintiff incurred a net loss of $2,800.00.
The measure of damages in such a case is the amount that will put
the Respondent in as good a position as he would have been had
there been no breach of the contract.
P.2d 692 (Utah 1982).

Alexander v. Brown, 646

In the present case, to put the Plaintiff

in such a position would require an award of $2,800.00, the
difference between the value of Plaintiff's performance and what
Plaintiff received as a result of the contract.
No. 6.
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DALE ?\ GARDINER
Atto^np- f^r Respondent
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ADDENDUM
Exhibit 1:
Memorandum Decision
Exhibit 2:
Findings of Fact
Exhibit 3:
Uniform Real Estate Contract
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Addendum

Exhibit 1

R E C E I V E D JAN

6 1986

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OP UTAH
MICHAEL M. SWEAT,
1

Plaintiff,

MEMORANDUM DECISION

vs.
RAYMOND J. EVES,
i

Case No.

90299

Defendant.

The Court having heard the evidence at trial and having
considered

the

memoranda

of

the

parties

finds

and

rules

as

follows:
In

February,

1980,

Plaintiff

and

Raymond

J*

Eves

Company, Inc., entered into a uniform real estate contract.
evidence

is

performed

unclear

under

the

as

to

what

contract

degree

and

each

this

of

Court

the

is

The

parties

unable

to

determine that either party fully performed its obligations under
the contract.
Plaintiff
$2,800.00

to

transfered

defendant

which

a

mobile

should

home

have

with

been

a

value

of

transfered

to

Raymond J. Eves Company, Inc. as a down payment on the property
in question.

The defendant, Raymond J. Eves, individually, kept

possession of the mobile home and did not transfer
corporation.

Defendant did

it to the

not pay the corporation $2,800.00 in

exchange for his right to keep the mobile home.

Memorandum Decision
Page 2
90299

As a result of the above transactions/ I find that the
defendant was unjustly enriched
award judgment

to the plaintiff

in the amount of $2/800,00 and
in that amount plus costs and

interest as allowed by law.
Plaintiff is to prepare Findings of Fact/ Conclusion of
Law, and Judgment/ consistant with this decision.

Dated this _r
—>

day of January/ 1986

^DAVID E. ROTH/ Judge
CERTIFICATE OF MAILING
I hereby certify that I mailed a copy of the Memorandum
Decision to plaintiff's counsel/ Dale F. Gardiner/ 1325 South
Main Street/ Suite 201f Salt Lake City/ Utah/ 84115/ and Jack
Helgesen, 2650 Washington Blvd./ Suite 102/
Ogdenf Utah 84401/
in regard to the above-captioned matter.
Dated this the 3rd day of January/ 1986.

Addendum

Exhibit 2

J R E . C E I V E U F E 0 1 8 .1986

DALE F. GARDINER
Attorney for Plaintiff
1325 South Main Street
Suite 201
Salt Lake City, Utah 84115
Telephone: (801) 486-4607

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH
MICHAEL M. SWEAT,
Pl.aintiff,
vs.
RAYMOND J. EVES,
Defendant.

)
)
)
)

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

)

Case No. 90299

)

The above-entitled matter having been tried before the Court,
and the Court having entered its memorandum decision and being
fully advised in the premises, now makes and enters the following:
FINDINGS OF FACT
1.

In February of 1980, plaintiff as buyer and Raymond J.

Eves Company, Inc., as seller, entered into a Uniform Real Estate
Contract for the sale of a building lot.

As part of the

transaction, a mobile home with a value of $2,800.00 was to be
transferred to Raymond J. Eves Company, Inc. as the down payment on
the property in question.
2.

The defendant Raymond J. Eves individually took possession

of the mobile home and did not transfer it to the corporation, nor
did defendant pay the corporation for the right to keep the mobile
home.

3. Thereafter, Raymond J. Eves Company, Inc. failed to convey
to plaintiff the purchased lot.
4.

Raymond J. Eves Company, Inc. received performance by the

plaintiff until Raymond J, Eves Inc. breached the agreement,
5.

As part of the afore-described agreement, plaintiff

received a partial credit toward the purchase of a house*
6.

As a* result of the contract having been breached by

Raymond J. Eves, Inc., plaintiff incurred a net loss of $2,800.00,
representing the difference between the value of plaintiff's
performance and the credit on the house.
7.

As part of the real estate transaction, the uniform real

estate contract, although purporting to be a contract between
plaintiff and Raymond J. Eves, Inc., was signed by Raymond J. Eves
personally, as was the earnest money agreement.

From the foregoing

Findings of Fact, the Court makes the following:
CONCLUSIONS OF LAW
1.

Defendant was unjustly enriched in the amount of

52,800.00.
2.

Plaintiff should be awarded the sum of $2,800.00 plus

costs and interest as allowed by law.
DATED this

day of

, 1986.
BY THE COURT:

DISTRICT COURT JUDGE
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CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct
copy, postage prepaid, of the foregoing
mMPTflCTAMQ

nV

FINDINGS OF

T&M

t

Jack Helqesen
Attorney at Law
2650 Washington Boulevard, #102
Qgden, Utah

FACT AND

84401

Addendum

Exhibit 3

UNIFORM REAL ESTATE CONTRACT
"This is o legally binding form, if not understood, utuk eompuienl advice."
1. THIS AGREEMENT, made in duplicate thia
by and between

1st

....

. . . day uf

Raymond J w _ £ Y « a . £ Q . , . . I n c

hereinafter designated a* the Seller, and _ . M i c h a e l

hereinafter designated ae the liuyer. uf .

. I Vacant

..... A. D-. »*JrtfL ,

February

....

M.

& Thqresa

A,, 5*<gflt; t

husband'and

witc ,

Lnt

2.. WITNESSETH: That the Seller, (ur the cunnidcrution hereto /Mentioned Agrees to »«ll and eonvcy tu in«- buyer.
and the buyer fur the camoduraUoe hvruin numti«4iMd aerruua tu punhaVe thu fulluwintr described real property, M M U U HI
the county uf
S?ber
, State of Ulan, to-wit: 2 1 5 0 N . 0 5 0 W. H a r r i a v i l l o , U t a h
ftcomn
Mora particularly described aa follows:

All of Lot • 84 Misty Meadows Subdivision; Harrisville, Utah

3. Said liuyvr hereby agrees to enter Inlu ponsession and pay fur said described premise* the lum of - . -

ESjaiJaien Thousand and.no/lflQ.

Dollar* (i ld.nui. -JM ....J

W«M» *J j*e v//Jv# W S#>J*r, h>* 4MW»» AT *^tfr 2029 N. Main_St.; Sunset, Utah H4Q15
strictly wiihu. th« following times, tu-wtt: .. f^ur Thousand Three Hundred and rto/10^4, 300.•»» _ ,
cash, thjt receipt of which ia hureby acknowledged, and the baLince ul L - ? ' 7 0 0 _ . ^ 0

inaji

^

p,u,

tt;

r u ituwa:

And Trade in the amount of 280Q.0Qf*ro» HoollaiHcme
The balance of $9,700.00 shall be paid in trade to Raymond J. Eves Co., Iti»-.
by the iihoetrocking of at least two houses per month until the total baium-v
and interest is paid. The amount to be applied to the payment of thiu
contract will be 40% of the bid price on each sheecrocking job.
Lot will be improved by 1 February 1961.
Possession of aaid premises ahall b« delivered to buyor on the _ L

s t

-

--

day of

££fe£.H a . r Y

. l:i. 'ii?.. .

4. Sitid monthly payments are to be spplied first to tho payment uf interest und second to the reduction uf the
principal. Interest shall be chanted from

C l Q k i . n g d^Ett

n

*

home

on

,u

unpa„|

portion* of the

purchaao priet> at the raw o(
,Cwei,ve
p^.r c # n t ^
.312.— . r*«) uur annum. Thu Uuyer, at hia ojition m unyUtuv.
may ;»uy UHOUIIU in is*v** ••( tlu i....nihly |>ny,ncnl* upuu U»« unjuiiU buluntu subject to lh« liiniuitunn u( any u«M«i^uk'u
ur cunirort by Ihu Uuy«r bcivm a^uiiioi. -»u. Ii f*cc»» to hu a|i|di*:ii iMlhcr ti» unpaid principal ur in priMMymuut uf future
iuaUiilmuiiU ut ihc tiuviiun u f ih« buyer, wbicii election mual be madv at lh« Uuie the exceaa payment u made.
5. It i» und»-r«liMMi and u»frettl tbat if llu- duller accepts iwynient frum the liuyer on thia contract lc»* lliait »• -i-nrdinic
lo tha trrm» htreui ..I^MUUIK.-.I, ih«?n by M» «iuink{# it will in no way albvr HMJ Urin* of tho contract aa U the iurlv.turv
horeinaflrr atipuluted, ur aa tu any uthvr reinvdu;s of I he seiler.
«». It IM umlerktiHMl ibat tlwre lovst-miy f x ( » u an obliu'.uiun .itfuinat »aid propurty in favor of

-..

.

7. Sfllrr icprt^t'iu tliat then* :»r»» no unpai,! sjiecial inipruvvmviti •ii.strii:i u s e s tuivurinu improvements tu said premise* now in the prueeaa uf beuitf inalullcd, ur *bico have beun cumpkled and nut paid fur, ouUUJMiutK ugiuiut aid prup-

b. The Seller la Ktven the option tu suture, execute and mainUin loans secured by said property oi uut to i-u-evd the
then uHuiud contract balance licreunder, b.-urin»c intercat at the rate of not lo excevd

,-icrrcnt

t- . - 'Tt'l |Hjr annum un»i pa>abb- m u v u l a r monthly iiululliiifitU; pruvidud thut thu .iK^reKute imoiilily m .lullinrni
paym«Hia (eiimifd to U- matle by Si IU» ..„ .lUid | i m i l i a j,all not In- i?ri*ultar thitn ouch inslallimnt payimi.i i-vi|i.n.-.| ;.. be
iriudr by the Uuy»-r under tb.a contract. When ihe |irinci|Nil due hvreuiidrr but ln-cn rvdmvd tu the :nii»uui oi my > Ui li
IMAIIS and muriKeKea llu- .Si-IU-r atfr.-*-* u» cunvey and Uut liuyer a^rfira t«» arv«-pt tiU« to the abww ;«.-i-n0ed prupvny
uuba'Ct to ?.n.t loan* ai».t niurlt^u^es.
!l. If ibv lluy«r d«-»iri* to r\rr»i.,.i hia n«bt through acixleiattV |i«ym.iiiu n.id.T thia apreemrnt tu p»y »«f any -bli/Hiici.s ..ali;Uiidinic al Uat« uf thm ..»rr»
cut *x:un*t suid |MU|»«rt,, it .bad l.« bf liuycr'a obligation «•» MK....U..? Miid
pay any iM'iiaity whith may U- r%-«iuir«*d IMI pM-unymuol ..t .aid |irn»i .adurationa. Prepayment |..u.iUtr» •• n-api.rt
to oblu;utiwo» U«CMIIM1 »aul pru|H*rly uuurud by auiler, uflur duUi of tho. u»&iwvmeni, »lw*ll be puid by >.ia i ui.U-sa
*iaid oblitcatiuna are a*iumud ur appru^ed by buyer.
IU. The Uuvcr airrittN u».un wntu-n n-.|ucjt of the .Viler to make apploratiuo to a reliable lender fi.r a !....n ..f >uch
amount u» run be Mviirwd undur the r««»lal»ona ul >uid lender and hereby ;,»t»»»vs tu apply .»oy nniuunt u !«•»• .-.I upon
the purchase price nbovi mentioned, and tu cauxute thu pa|Mir» re<ptired and pay ona-half the eX|H*n>.vr. ueo •.:...! . in obtainiAk' *aid loan, the SviUr atfrcein/ lo pay thu other ouu*bulf, pruvided howuvor, that the niunlbl> pi*)iiuMiU and
teUrest rate HM|uir»d, shall not ifa«-eed thu monthly paymenta and uiiervkl rale aa outlined above.
II. The Buyer annre* tu pay ail U x m an«i uaaanauienta of every kind and naliiru which are or which may !v a-«»e>»ed
and which may become «luu wt the**- preiuit*"* durinK Urn life uf thi.N aKieeinent. The iwller henby cuvenanl: -it-l a^rcea
that l»*re jrv nu aaat'MnieiiU Uk'«ni>l «.«!•( pruuuaea except the following
—

fionp,

__^

The Sailer further cuveuants and ugreea Uiet ho wilt nut default in U»t payment uf hi* obligations against sa«d property.
12.

The Uuyer agrees to puy the general tasea after

A f t . £ £ - J « . .U-gilifl

In

Fllll

Of

AS

Olheja<iuiC

negotiated.
13. The Buyer further uicrcvm u» keep all inauraule budding* and imurovemenU un said premises utkured in a rum.
uany acceptable to the i*-ller in the amount w / not U M than the ««ni»ai«i balance on thia contract, or I .
-. and la eaeign aeid uuuuucu to Ihu Sullar ua ht» inUrueta may uppvur MI Mi lu deliver the iaaurance policy tu lu....
14. la Ihe event the liuyer shell default in the payment uf any .<M*IUJ ur general i«« a a , aaee»«menta .»i n.«ur.tm*o
premiums ua herein provnled, the Seller «my. at hie option, pay »uid U s e e , assessment* and insurance premium* .»r utiher
of thorn, and if SelU-r electa »u to Uo, lh«n the liuyer agree* tu repay the Seller upon demand, all ouch sums *.. advanced
and paid by him. logtihar with m u m i thereon from date »*r payment of said sums at tho m u o( % uf one j * neiii pur
month uatiJ paid.
la. Uu>er agree* ibat he wilt nut comma or suffer tu U> con»mitu»d uny « « a U , spoil, or destruction »u ur upon
Mid premiAes, and that he wtil maintain said premises in goud conditiun.
16. In the event of a failure to comply urtlh the term* hereof by the Uuyer, or upon failure of the Uu>.r tu make
any payment or payment* whan the same shall become due, or within —
**
d***** tm.ealtcr, th«
Sailor, at hi* option shall have tha following alternative remedies;
A. Saitor shall hava tha right, upon failure of Ilia Buyer u remedy tho default within fivo daya after written notice,
tu Ua ruk'aaad from all oliltKutiuna in law and in «q««iy to tiuttwpf aaid prop«friy» and all paymanu which hava
Uvea itiada Ihvivtufura on (hia contract by the Uuyvr. »hall i«v furl«iU*d (M thu f i l l e r as UquiduUd .1..HM K C* for
tha iton-parforiiiunca uf UHI cuntratt, and t i n Uuycr u^rvo* that tha Sdler may at hia option rvtnur
and taka
uvaaaaaiwn of *nu\ prvimava withuut U^ul procesaaa a» in i u lirM atut former valuta, tOKt'thor with ull improvement* and adiittiiMia inudu by the Uuyer lUvraan, ^nd tha haul atl%lUiotia and uuprovemcia* »hatl ittn.un s^ith
tha land and Utoina tha pro parly of iha ScJWr, thr Uuyur bucunuuir al OACO a Uuant at will of tju* .v.-:K-r; or
U Tha Svlk-r may tumi; >uit and racuwr iudKumant U»r all «ialini|u«nt inatallmrtiU. includini: cnata umi iiiuriuya
(wi. (Thw UMI »f tin* rvincdy uii una ur mora orcaamna »ltu)l aut pruvvnt tho Sflicr, at hia option, from n-wruiin
to uia* uf lh»- ..ilu-r rumadiva harvundvr iA ilia r w n t «d u »ui»»vtpM*nl dafuull): or
C. Tha S . l k r Miiall Imvi' Uiu riiilil, at hia a|>tmn, and u|»»n wrilluit nolica to lla* lluyur, in dvclaru tliu «titirc unpnfl
UUUIICV licrvtindvr ut uncu dua and payable, and may i;U-ct lo irvat Una contract aa a nutt! ami murtuu*' »n«i pa»»
title tu Ilia Uuvvr auhivtl llu*r«lo, and prucuad imim-diaU'ly to foicil»»M« the >um«r in aicurdaiui* HUII il.«- I.IUS uf
tha Statu uf U u h , aaU hava tha properly auld and Uttf prwauda applied lu Uiu paymunt of the h.il.n..«- HWIHK,
includinff cuata and atiurnay'a ^«««; and lha Scllur may havi* a judictfinent for any deficiency win* h ii.uv remain,
in tha ca»a uf forevlutura, Uiu Seller hercundur, upun lha liliiitf uf a compluiul, -ihull be iinmudiaU'ly «utitU*d tu
iha appointment ui* a raceiwr tu lake poaac*»iim uf said murlKfatfid pruperty and eolteel the runi.t, IV^U.M 4ml
profila llu*ri-frum and apply thu Mtma tu tha payment of the ublu:ution hereunder, or huld the umiv purauunt
lu unlar ul ihu court; and lha .Seller, upon entry uf judgment of furacluaure, »hoJI bo entitled lu U«e tN^M:a«iun
of the .said pit-mtaaa durinu; tho t»«riud of redempu«n.
If. it i» at(read that lima ia tha eaaeuca of Uiu aKfwmant.
lit In ihe utviil thfrt* ur* any liena ur cm-umbraiKv* a»;ain»l »aid premisoa oilier than those herein provided for ur
rcfvri<-d (••, uf in «IK- • w i l t uny tieiu ur eiicumhraiu'ea uthrr th.«n iu-it-ui provided fur shall hereufu-r uei'rue u.raiii»t the
tanta f> aeta ur u*tfk« 1 «<f U«c Seller, Uutn the Uuyer inu>. at hia upliun, pay and diaihai'KU thu »ame and rcirive credit
un the aimnrnl tbuit i-vu»uimiiK dua Hereunder ia ihu ainuunl of any sueh payment or uuynt«nt» and lhi-ri«aU«r Ihe p«y«
mania herein provided lu Ut mad*, may. at tliu option of ihw Huyar, bo ^u»|ici»ded unlit such a lime aa auch suspended
paymanu »nail e^ual any suma advanced aa aforuaaid.
1'J. Tha Seller un revuivuia: lha puymanta harem raaervrd to ba paid at thu time and in the manner alnive mentioned
mrtt* lo execute anJ dt-liver to the Uuyer ur aasie;na* a KIHM) and sufficient warranty deed convey mu' Uu* lillv lu the
above dvacrtbed prei» KM free and <U-ar of all encumbrance* e&cept aa harem mentioned ami except ua may have accrued
hy ur through the HC'.N ur neglect of the buyer, and tu furni*h at hu vKpi-ntat, a policy u( title inauruncu in Uu- amuunt
n( the pure ha *« price ur at the optiun a( the Seller, on uUftlract br«iu«riit In du(u at lime uf sale or at auy time during the
term of this agreement ur at lime of delivery of deed, at the upturn of Uuyvr.
-0. U i- hereby expreasly underntuod and airreud by the partiea heretu that Ihu Ouyer accepta Ihe »aid pruperty
in ita present conditmn and ihat there are ou reprvaanlationa, covananu. ur » « r w m c n u between Uie parties i^rito wtih
reference tu said pr>|HTty except as herein specifically aei furth or attached hereto -

i l . The Uuyer and Seller each attrvt that should they default in any uf the cuveuauu or agreement* cuntumod (wie*
in, lh«l the uefaultuitf party *haij pay ail cu*is and c*pen»e», ificluduitf a reaaunable atturneya fee, winch may ariso
or arc rue frun* enforcing this aicreemttiit, ur in "btauiiiip; pu.Sdteasiuii of the preiuuca cuvered hereby, or in pur.^uuig any
reoi«d) i>ruvid«.i| hereunder or by the s U t u u s of Iht State of Utah whether such remedy is pursued by filing a suit
or utherwiaa.
22. It ir undcrstnmi that the stipulations aforesaid are to apply tu and bind the heirs, executors, udininulruiors, successors, an.i aaaigna of the respective (wrtiea hereto.
IN WITNESS WltKH£OF, ihe said parties to this agreement have Jierej*M<£*fKiied their numvs^jiWdiry and year
first abuvt. Mntlen.
Signad in ttu- presence >»f
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